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Opi nion by Drost, Admnistrative Tradenmark Judge:

Humaneti cs Corporation (applicant) filed two trademark
applications to register the marks 7-KETO (in typed form?
and 7-KETO (stylized)? as shown bel ow for goods identified

as foll ows:

! Serial No. 75/530,919, filed August 4, 1998. The application
all eges a date of first use and a date of first use in commerce
of June 17, 1998.

2 Serial No. 75/426,140, filed January 30, 1998. The application
was based on an allegation of a bona fide intention to use the
mark in comerce. The application was subsequently anmended to
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Derivatives of dehydroepi androsterone (DHEA) used as
an ingredient in the manufacture of dietary

suppl enents in International Class 1 and

Derivatives of dehydro[e] pi androsterone (DHEA) used as

an integral conmponent of dietary supplenents in
| nternational Cass 5.3

7-KETO

The Examining Attorney? refused registration under
Section 2(e)(1) on the ground that applicant’s mark in the
*140 application was nerely descriptive of the goods and
the Exam ning Attorney required applicant to disclaimthe
term“7-KETO" in the ‘919 application under the provisions
of Section 6(a) of the Trademark Act. 15 U. S.C. 88§
1052(2)(e) (1) and 1056(a). When the Exam ning Attorney
made the refusal and requirenent for a disclainer final,
applicant filed notices of appeal. Both applicant and the

Exam ni ng Attorney have submtted briefs, but no oral

allege a date of first use and a date of first use in comrerce of
Sept enber 23, 1998.

® The goods in International Cass 5 in Application No.

75/ 426, 140 are identified slightly differently: “Derivatives of
Dehydr oepi andr ost erone (DHEA) sold as an integral conponent of

di etary supplenents.” There is no evidence or argunent that the
difference in the Class 5 identification of goods is significant
and, for convenience, we will refer to the goods as identified in
the other application (No. 75/530,919).

* The current Exami ning Attorney was not the original Exam ning
Attorney in this case.
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argunment was requested in either case. Because the records
in these cases are very sinmlar and the i ssue of whether
the term 7-KETO i s descriptive is identical, we have
consol i dated these cases on appeal. Unless otherw se
stated, references to the record appear in both
applications. W wll cite to the record in the ‘919
appl i cation.

The Exami ning Attorney argues that “applicant’s
product is a derivative of dehydro[e]pi androsterone (DHEA),
used as an ingredient in the manufacture of dietary
suppl enents, known as 7-ket o-dehydroepi androsterone (7-keto
DHEA).” Examining Attorney’s Br. at 3. The Exam ning
Attorney concludes by stating that “the term 7- KETO
describes a particular type of ingredient found in
applicant’s goods, nanely, a netabolite derivative of DHEA,
and as the relevant public would understand this
designation to refer to the same, the proposed nmark is
therefore unregistrable on the Principal Register without a
di sclainmer of the term 7-KETO in the 919 application.
Exam ning Attorney’s Br. at 6. 1In the ‘140 application,

t he Exami ning Attorney found that the mark was highly
descriptive and |i kew se unregi strable on the Princi pal
Regi ster. The Exam ning Attorney relied on the foll ow ng

evidence. U.S. Patent No. 5,707,983, owned by applicant
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and entitled “Treatnent of Al zheinmer’s D sease and
Modul ati on of I mmune Systemw th ?5-Androstenes” contai ned
the follow ng heading: “(2) ?5-Androstene-3R-o0l 7,17-dione
(7-keto DHEA).” Col. 3, line 18. In addition, the
Exam ning Attorney included a dictionary definition of
“keto-" as “Ketone; ketone group: ketosis.” Anmerican
Heritage Dictionary of the English Language, Third Edition
(1992). Finally, the Exam ning Attorney subnmitted nunerous
website pages that were alleged to show use of the termin
a descriptive manner. A sanple of those websites is set
out bel ow.
7-Keto DHEA is one of nore than 150 netabolites of
DHEA (dehydr oepi androsterone), a nother precursor
hornone that is naturally produced by the adrena

gl and and source of many other full-fl edged hornones.
WWW. ai r scapes. com

7- KETO DHEA is a naturally occurring netabolite
derived from DHEA (dehydroepi androsterone)... 7-Keto
DHEA has al so been shown to increase thernogenesis, or
your body’s ability to burn calories.

www. at hl eticnutrition.com

When a regul ar DHEA suppl enment reaches the body’s
cells, it’s broken dowmn two ways: it can be converted
into sex hornones, or into 7-keto DHEA (7-keto-

dehydr oepi androst erone). ww. seacoastvitanm ns.com

7 Keto DHEA enhances thernogenesis or | ean body nass.
VitaNet Health Foods; www. vitanet. net.

7-Keto is a naturally occurring netabolite of the
human hor none known as DHEA. www. vitanm ns.com
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7- KETO DHEA is a naturally occurring nmetabolite
derived from DHEA ( Dehydr oepi andr ost erone).
www. i herb. com (enphasis omtted).

Q | wonder what you think of 7-KETO DHEA which is
now bei ng marketed as a safer alternative to DHEA..
A. 7-keto DHEA is a hornone simlar to DHEA, and
touted as having nmany of the benefits of DHEA...
www. raysahel i an. com

Supported by this evidence, the Exam ning Attorney
submts that the wording in applicant’s marks is nerely
descriptive for the identified goods.

Inits brief, applicant “acknow edged that keto is
recogni zed by sel ected professionals, such as organic
chem sts, as indicating a double bonded oxygen group ...
Appl i cant has further acknow edged that ?5-androstene-3-
acetoxy-7,17-di one has a keto group pendent fromthe
seventh carbon atomon the steroid base ring structure.”
Br. at 3. Applicant argues that average custoners woul d
not recogni ze 7-keto as describing or suggesting an
attribute of an ingredient of applicant’s products.
Second, it submits that even if 7-keto does describe the
presence of a doubl e bonded oxygen it does not describe any
substantial attribute of the ingredient. Finally,
appl i cant observes that the website and ot her information
of record show ng descriptive use of applicant’s termis
actually use by applicant’s |licensees or references by

others to applicant’s products.
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W agree with the Exanmining Attorney that the term*7-
keto” is merely descriptive, and we, therefore, affirmthe
Exam ning Attorney’'s refusal to register the ‘140
application under Section 2(e)(1) of the Trademark Act and
the requirenent for a disclainmer of the wording in the ‘919
appl i cation.

A mark is nerely descriptive if it imediately
describes the ingredients, qualities, or characteristics of
t he goods or services or if it conveys information
regarding a function, purpose, or use of the goods or

services. In re Abcor Devel opnent Corp., 588 F.2d 811, 200

USPQ 215, 217 (CCPA 1978). See also In re Nett Designs,

236 F.3d 1339, 57 USPQd 1564, 1566 (Fed. Cir. 2001). W
| ook at the mark in relation to the goods or services, and
not in the abstract, when we consider whether the mark is
descriptive. Abcor, 588 F.2d at 814, 200 USPQ at 218.
Courts have long held that to be “nerely descriptive,” a
term need only describe a single significant quality or

property of the goods. In re Gyulay, 820 F.2d 1216, 1217,

3 USP@d 1009, 1009 (Fed. Cr. 1987); Meehanite Metal Corp.

v. International N ckel Co., 262 F.2d 806, 807, 120 USPQ

293, 294 (CCPA 1959).
We agree with the Exam ning Attorney that the term*7-

ket o” describes an ingredient or conponent of a dietary
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suppl enent containing a derivative of DHEA. Even applicant
admts that “*7-Keto may describe a characteristic of the
rel evant goods (i.e., the seventh carbon in the steroid
base structure is a carbonyl).” Response dated July 10,
2000, p. 7. See also Response dated July 27, 1999, p. 3
(Applicant “acknow edges that ?5-androstene-3-acetoxy-7,17-
di one has a keto group pendent fromthe seventh carbon atom
on the steroid base ring structure”). Applicant further
acknow edges that “selected professionals in the chenm ca
and pharmaceutical industries can be expected to recognize
and understand that 7-keto indicates the presence of a
doubl e bonded oxygen.” Id. Thus, 7-KETO describes a
characteristic or feature of applicant’s goods.

The Federal Circuit has held that even if a termis
not recognized as a descriptive termby the vast nmajority
of potential custoners, it may still be descriptive.

Appel | ant asserts that the “vast majority” of its

custoners woul d not be know edgeabl e of the neani ng of

“first tier” in the banking industry.

Appel I ant m sunderstands the inport of the above

deci sion [Abcor]. In context, “average” or “ordinary”

consuners sinply refers to the class or classes of

actual or prospective custoners of the applicant’s
particul ar goods or services. In this sense,
corporate users of banking services who, appell ant
admts, understand the industry neaning of a “first
tier” bank are “average” or “ordinary” customers.

That corporate custonmers may constitute a snmaller

nunber of accounts than individuals is irrel evant.
Descriptiveness is not determined by its neaning only
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to the class of regular custoners with the | argest
head count.

In re Omha National Corp., 819 F.2d 1117, 2 USPQd

1859, 1861 (Fed. Cir. 1987).

Based on applicant’s adm ssions and the Exam ning
Attorney’'s dictionary definition of record, it is clear
that at | east sone prospective purchasers of applicant’s
products woul d recogni ze the descriptive nature of 7-KETO
inrelation to applicant’s goods. W do not have to decide
whet her this small group is sufficient to hold that
applicant’s termis descriptive because the record anply
supports a finding that a nuch broader group of purchasers
woul d recogni ze 7-KETO in the marks as being nerely
descriptive.

Even to those not famliar with the chemcal qualities
of DHEA, the literature of conpani es marketing products
contai ning 7-KETO shows that 7-KETO describes a desirable
characteristic, feature, or ingredient of the dietary
suppl enent s.

7 keto DHEA enhances thernobgenesis or | ean body nass.
VitaNet Health Foods; www. vitanet.net.

7 Keto is a naturally occurring netabolite of the
human hor none known as DHEA.
WWW. Vi t am ns. com

7- KETO DHEA is a naturally occurring nmetabolite
derived from DHEA (dehydroepi andr ost erone) .
www. at hl eticnutrition.com
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7-keto DHEA is a hornone simlar to DHEA, and
touted as having many of the benefits of DHEA...
www. raysahel i an. com

Purchasers, after viewing this information, would
understand that 7-Keto is a netabolite that is simlar to
DHEA. Furthernore, because of 7-Keto's touted ability to
enhance | ean body mass and the body's ability to burn
calories without the side effects of DHEA, the inclusion of
7-Keto would certainly be a significant feature and
characteristic of goods containing 7-Keto derivatives of
DHEA. Applicant’s patent |ikew se uses the termin a
descriptive manner

Applicant’s other point is apparently that “even in
the event that a consuner woul d recogni ze and under st and
that 7-keto indicates the presence of a double bonded
oxygen in the chem cal structure ...Know edge as to the
presence of a doubl e bonded oxygen structure does not
convey any neani ngful information.” Applicant’s Br. at 3.
In effect, applicant argues that its term does not describe
a significant feature of the goods. Wile many prospective
custoners of applicant’s products may not understand the
chem cal conposition, they certainly will understand that
7-keto describes a desirable characteristic of applicant’s

products. In a simlar manner, nobst consunmers are not
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awar e of the chem cal makeup of acetam nophen or how a

t ur bodi esel works, but when they are purchasing a pain
reliever or a notor vehicle purchasers woul d understand
that these terns are, at the very |least, nerely descriptive
of characteristics and features of the products.

Appl i cant argues that the evidence that the Exam ning
Attorney has made of record involves references to its
products and/or use of the term 7-Keto by its |licensees.

Evi dence of descriptive use of the term by applicant and
its licensees is relevant evidence to support a

descriptiveness finding. See Gyulay, 3 USPQd at 1010

(“Appel l ant argues that it is ‘unfair to use appellant’s
whol esal e catal og to determ ne whether or not the trademark
APPLE PIE is descriptive.” W discern no error or inequity
in the Board' s use of appellant’s catal og as evi dence of
what it contains”). Even when applicant’s |icensees use
the trademark synbol with the term it is acconpani ed by
information that shows the termis descriptive. “The nost
beneficial DHEA derivative isolated by the researchers is
7- ket o- dehydr oepi androsterone (7-keto DHEA). Like DHEA, 7-
keto DHEA is associated with a variety of essential human
functions. Unlike, DHEA, 7-keto DHEA does not convert to
testosterone or estrogens.” Enzymatic Therapy | ntroduces

7-Keto™ Thus, even though this article sonetinmes uses the

10
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trademark synbol when referring to applicant’s products,
potential purchasers who read the article would likely
conclude that “7-keto” describes a type of DHEA derivative.
Because applicant or its licensees use the termto describe
the goods, it is likely that the public will 1ikew se view
the termas nerely descriptive. Therefore, the Exam ning
Attorney’s evidence supports the conclusion that the term
“7-keto” merely describes applicant’s goods, and the

Exam ning Attorney’'s refusal to register and requirenent
for a disclainer are appropriate.

Deci sion: The Exam ning Attorney’s refusal to
register the mark in 7-KETO in Application No. 75/426, 140
on the ground that it is nerely descriptive of the
identified goods is affirmed. Also, the Exam ning
Attorney’s refusal to register the mark 7- KETO and desi gn
wi t hout a disclainmer of the term7-KETO in Application No.
75/530,919 is affirnmed. Under 37 CFR 8§ 2.142(g), the
decision with respect to the ‘919 application will be set
aside and the application returned to the Tradenmark
Exam ning Attorney to place it in condition for publication
for opposition if applicant, no nore than thirty days from
the mailing date of this decision, submts an appropriate

disclainer of the term*“7-KETQO.”
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